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FEDERAL ELECTION COMrZIIISSIBN 
WASHINCION 0 C 2WhI 

In the Matter of 

Dole for President, Inc. and Robert J. Dolt, 
as treasurer; DoldKemp '96 Ilec., and 
Robert J. Dole, ail treasurer; Republican 
National Committee and Ales Poitevint, 
as treasurer; Gemator Robert J. DoSe 

1 
1 
1 MUISrr 4553 and 4678 
1 

The CliotonlGorc '96 Primary Committee, IDC., 1 
and Joan Pollitt, as treasurer; The Demoeratie ) 
National Committee, and Carol Peosky, ab 1 
treasurer; President William J. Clinton; Vice ) 
President Albert [Gore, Jr.; and ClintonKore ) 
'96 General Committee, he., and Joan Palllitt, ) 
as treasurer 1 

MWRr 4407 alpad 4% 

The Clinton/Goric '96 Primary Committee, Inc., 1 
and Joan PoOlitt, as treasurer; The Demoeratie ) 

treasurer; President William 9. Clinton; rind 1 
National CominMee, and Carol Pensky, IDS 1 MUR 4713 

Harold M. Ickes, Esquire 1 

STATEMENT OF REA.SBNS 

At issue in the above matters were media advertisements linvtced by the na?isrsal r-nmrniztm 04' 
the Democratic arid Republican parties (collecfively "the parties") during 1995 irrird 1%. T k  
General Counsel recommended the Commisision dimmine that the cod of these ~~v~~~~~~ 
constituted in-kind contributions by the parties to their respecliive presidentid &lida?aJ' 
committees which would have resulted in the candidates e:xcaeding their prirnzay CIT ~~~~~ 

election spending limits.' I write this Statement IO explain my reasons for rejecting rhs 
Counsel's recommendation. 

' 
U.S.C. 5 434(b)(4) allid I I CFR 106.5(a) by aansfening hrntls to various ~ica?c ~parr in.  1 peiclrzEd tk@ 
recommendation becruuse the General Counsel simply did no6 allege a. uicplalicwri. The Gencml CmmI as 

In the alternative, the General Colansel recornmeinded the Commil;sion dettmaim IC ps%ne% WOW Z 

- 



The Federal Electicn Commission ("FEC") is vested with exclusive authority 10 "administer. 
seek to obtain compliance with, and formulati: polic:y with respect to" the Fedemral Election 
Campaign Act of 1971, as amended, 2 U.S.C. $9 43 1-455 ("FECA"'). the Presidential Election 
Campaign Fund Act, 26 U.S.C. $5 9001-9013, and the Presidential Primary Matching Payment 
Account Act, 26 U.S.C. 55 9031 - 9042. 2 U.S.C. $ 437c(b)(l). In sanying out theo: 
responsibilities, the Commission has an obligation to promulgate clear and unrmbiguous ruks. 
particularly those that touch upon activities protected by the First Amendment.' In the absmce 
of that guidance, a negulated entity IS denied clue process because it is unable 10 determine in 
advance and with reasonable certainty what speech or conduct is subject to govemnrent 
regulation. 

I voted to reject the General Counsel's recommendations because to support them would violate 
the most basic principles of due process. ' No reading of the law, as it existed when these 
advertisements were aired, would have provided the parties with fair notice of the standard that 
the staff has subsequently suggested should be applied. Quite to the contrary, a fair reading of 
the law at that time would have clearly suggested that the ads were permissible. The respondents 
in this matter simply cannot be held to a standard that was not cliscemible prior to engaging in 
otherwise protected speech. 

If one wants to understand the state of the law at that time, there is no better place star! than with 
Advisory Opinion '1995-25.4 Whatever narrow reading the Commission intended to give the 
opinion, its effect was to permit national party committees to finance and coordinate 
advertisements featuring federal candidates with a mixture of"Ihad' and "soft" dollars, giving 
the parties a "green light" to conduct the media campaigns at issue. Though this facially 

because the national parties "maintained connol" over funds transferred to the state parties, the state parties should 
not have allocated the costs of the advertisements according IO the "ballot composition method" but instead should 
have used the f i e d  percentages required by the Democratic and Republican national commini:es. See 11 CFR 
106.5(b)(2)(ii) and106S(d). However, the national parties are explicitly pcirmined to transfer funds 1,o sute parties 
without limitation. 1 I CFR I10.3(c). 

( 1  963))("'Precision of regulation must be the touchstone in an area so closely touching our most precious 
freedoms..."); Id. (quoting Smirh v. Goguen. 41 5 U S .  566. 573 (1974))("Where 'First Amendrnen? nillhts z:c 
involved, an even 'greater degree of specificity' is required.") 

See Buckley v. Yaleo. 424 U.S. 1,41.96 S.Ct. 612, 645 (1976)(quoting NAACP 1'. Burron, 371 I:..§. 415,438 2 

The Supreme Court has long recognized the danger of vague law. 3 

It is a basic principle of due process that an enactment is void for vagueness if its prcshibitions are 
not clearly defined. Vague laws offend several imponant values. . . . Vague laws may nap the 
innocent by not providing fair warning. . .[l]farbinary and discriminatory enforcement is  to be 
prevented, laws must provide explicit standards for those who apply them. . .. (Wlhere a va.gue 
statute 'abuts upon sensitive areas of basic First Amendment freedoms,' it 'operates to inhIhit the 
exercise of (those) freedoms. . . . (Blecause we assume that man is free to steer between lawful and 
unlawful conduct, we insist that laws give the person of ordinary intelligence a reaso:nable 
oppormnity to know what is prohibited. so that he may act accordingly. 

Grqvned v. City of Rock$ord, 408 U S .  10.1. 108,92 S.Ct. 2294.2298 (1972)(quoting Eaggerr v. E d i r t ,  377 U.S. 
360. 372,84 S.Cr. 1316, 1322 (1964). quotingspeirer v. Randall. 357 US. 513, 526.78 S.CI:. 133%. 1342 (1958)). ' This opinion was i,ssued just prior to the onset of the adveitising campaigns iit issue. 



(conflicted with the !FECA and the FEC’s regulations govemiing the allocation of Fedlmt! and nun- 
federal expenses by party organizations: the respondents in the above manes  were entitled to 
rely on the Commission’s IegaI interpretation. Until the Commission supersedes that opinim, 
the Commission is $arred by statute from sanctioning anybody ‘who engages irr materially 
indistinguishable activity! 

Though I personally cannot reconcile that opinion with our regiilatirms, I cannot ignore what is 
plainly an applicable advisory opinion. I have an obligation to apply the law. not as I wish it tC 

be, but as expressed by the Commission during the period in which the parties conducted their 
media campaigns. 

, .  
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To understand the importance of Aldvisory Opinion 1995-25, one niwt place it in a brcider legal 
context. The FEC ‘“presumed coordination” between party conunittees and candidiites until fame 
1996.’ The Commission had detennined thaf, became of their close reiationslhip, paies were 
incapable of making expenditures independent of ci,ndidatt:s. For cmmple, ai expenditure by a 
party committee for an advertisement promoting a candidate would1 count as an in-lkind 
contribution to, or coordinated expenditure on behalf of, the candidate, regardless of any ucarroi 
contacts or discussions. 

phis was indeed the Commission’s position when il publislhed Advisory Opinion 1!)95-25 in 
August 1995. Advisory Opinian 1‘995-25 was issued in rapme to a reguest by 
National Committc:e (“RNC‘~. The RNC was plmdng to prorluce and air media atlvertismems 

~ ~ ~~~ ’ The regulations gcmeming the allocatiion of Federal and non-federal e q ~ i , m e r  by purr cop mi^ pmwides 
char, subject to certain exceptions, disbursements by party corrYrnittees MaSt be made entirely from fid subject to 
the prohibitions and limitations of the FECA. General public cornmications tibat reference Federdd cutdidaces 
clearly do not fall w i t h  one of the delineated exceptlions to tjlis general rule. In f a  Ihe 0% clrcqntion - generic 
voter drives - that m&l~t arguably cover Iiuch activity express,ly precluides irrom its coverage ;activity h t  me@ims D 

federal candidate. 11 O R  106.5. 
The Act provides bhat any advisory opinion rendered by the Commission ‘buy be relied vpon b,y“ the gmsnn 

requesting the advisory opinion, or by “any person involved in any specific: RmwcSim or acl:ivity wbiirh is 
indistinguishable” in ir,Il material aspects from the actilvity at issue. 2 L K C .  $437qcK1). 

604 (1996) on June 26. 1996, invalidating the Commission’s position tlnt i:oortlimion couitl be prrsumcd. In 
case, the FEC brought: suit after the Colorado Democ:ratic Pa1.y alleged rha~t the Colorado Republicm Pam had 
violated the spending limits established in 2 U.S.C. 5 441a(d) by making e:Kpemditures for radio aduertimmns in 
early 1986 attacking Tim Wi& a Demoixat who eventually icon the lgeneiral election. (faoug.h the Colarado 
Republican Party had assigned its right 10 make expe:nditures for the 1986 oenafiorial campaign to the Flaiional 
Republican Senatorid Committee. It mi not disputed that d::e Coloraido R:qubiican Pany had arranged for &e 
advertisements on ifs own initiative, and had no discussion with any potential Uiirth opponeii~s. Tlhc FEC w f f i i i d  
ifs view that political ,parties are incapable of making expenditures intlqmdent of candidates. Thc c a e  evm8ually 
reached the Supreme Court and in a fraclured 7-2 decision thlc Coun iiacaled and remanded Le  cast, holding that the 
application of 2 U.S.C. @41a(d) to truly independent expenditures violated & Fist Amrsdlmnt. Co!orado 
Republican Federal Campaign Commirrw v. f&C, 518 U.S. 604.613, 116 S.Ct. 2309,2315 (1996). 

6 

Tht Supreme Couint issued its decision in Colorado Rrpui3lican Fedrrd Campaign Comimnirree IV. FEC, 518 U.S. 7 

- 
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featuring “legislative proposals” and it was unsure how to treat the costs of thc ads under the 
FECA.~ 

The RNC stated that “the purpose of the ads will be to inform the American people on the 
Republican and De:mocratic positions on thes,e issues, as wlell as attempt to influence public 
opinion on particular legislative proposals. The ads, are intlended tal gain popular support for the 
Republican position on given legislative measures, imd thereby influence the public’s positive 
view of Republicms and their agenda.”’ The Commission requ,ested and received examples of 
ads the RNC mighi: run, two ofwhich did not. mention a federal candidate and a third that did. 
All three “urge support for the Republican pcisition on the i,ssues discussed.”’” One of the 
advertisements rea’d in part: 

If Clinton kts Medicare go bankrupt, you can keep your exilsting coverage -. but 
ordy for seven years. If Clinton lets Medicare go bankrupt, you can keep your 
own doctor - but oniyfor sewn yews. If Clinton lets Medicare go b a r h p t : ,  you 
can still gel: sick -- but  on!^ for seven years. If Clinton lets Medicare ,go baudirupt, 
Medicare won’t be there when you need it. Medicare will be gone. 

(Advisory Opiniori. 1995-25, Attachent)(emphasis in original). 

The Commission concluded that th,e cost of the adv.dsements “should be considered as made in 
connection with both Federal and non-federal elections” arid that “for purposes of the allocation 
rules . . . it is immaterial whether these costs are characterized as aldministrati,ve co!;ts or generic 
voter drive 

The Commission had determined in  Advisory Opinion 1996-25 that a national party committee 
could pay for media ads promoting the party“s agenda or its positicln on legislative issues without 
the costs constituting in-kind contributions or coordinated party expenditures. In rleaching this 
conclusion, the Commission considered the fbllowing fact:;:” 

- The communications did not contain any call for action other than urging 
the public to contact the mentioned officeholder (if any) and voice suppon or 
opposition to the le,gislation; 

- If there was a reference to a federal officeholder who was also a federal candidate, 
there was no express advocacy of that officeholder’s election or dekat and na 
reference to federal elections; and 

Advisory Opinion 1995-25 at I2 108 
’ fd. 
l o  fd. 
I ’  Id. 

provided served as thi; basis for the advisory opinion request and (hat the ads m a y  or m a y  ncit be cmnprable lo 
other such advertisements which the RNC may air in the future. Because the Commission did nor require a specific 
advertisement. the A 0  ruling was applicable IO the fype of ad provided. 

In response IO a Commission request. the W C  provided che texts, for three ads but state1 that mm1: of the ads I2 

- 



In other words, as long as the comnaunication did ncjt contain "express advocacy" 01: an 
''electioneering message," a party c o d n e e  could irlkate the C Q S ~  of an kldua~ismrfmt fcaturins 
3 federal andidate without the CQSC constituting an in-kind conzribrition to rhe candkiare.' 
Because the Cornur:iission "presumed coordination" bLmean party auld candidate, m y  party- 
financed advertisement featuring a candidate would othenwisa have: constituted, an in-kind. 
contribution to thai: candidate or a 44la(d) expenditiire. Atfvistary Opinion 1995-75 eapticitiy 
permitted parties to finance adverzisernents featuring candicfates without making a conrribunion. 
CmrrSinaton was irrelevmt becarnie it was presume:& Absient express dvwasy, the 
Commission had determined that an LLeIectioiieei-ing; messa,ge," not caordinatim, wtauld 
datermine the uftin,rzte nature of the expenditure. 
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This looks strikingly like the advertisement submitted by the RSC in A@o.isxt. 
and diagnosed free of an "electioneming rnesss3se" IJ]C the Commirrim." 



This ad aired in JuIy 1996: 

. .. ... . .  ... . .  -. . 

. .  . . .. 

Rmmkr recession, jobs loa. The Dole GOP big! aler, ta 
families unemployment benefits. Higher i n t e r s  
with a Dole mendmmt. Rgp~lslicms trkd to bfaak 
make more autos than Japan. Record consfxucsian j 



plan. Education, Job mining, economic ~ W J &  for 

Further analysis into whether these adve&en,xt%s. ils cornpred wr& t k  a m  
RNC in Advisory Opinion 1995-25, actually conainrzd au1 "ek%irJeueg rn 
problematic. It put,s the Federal Elecrion Conmission in rhle ~~~~~~~ of 
communications to divine their txue! desi.@. This is far too pax:&a~  a 
to walk." 

- .  .. -. 
. .. . .  
. .. .~ 



'The first step in this. restoration project is easy. The l ~ o ~ ~ ~ ~ ~ ~ i ~ ~  & 
Advisory Opinion 1995-25. Advisory Opinior! 1WS-Ilj - 10 the 
committees which make disbursemcmts in cannec;ioir with I'cdei 
#allocate the cos!:: of' communications that refarenct f'lerlera! sand 
federal accounts - i!r clearly at odds with our rcgu!ariions. !!hii~~tf~~~ I I  
!provides that, subjetct to certain emTticanti, dkburwnrnts by p m y  ~ ~ ~ f f l ~ ~ ~ ~ ~ ~  

entirely from funds subject to the prohibitions and l ~ ~ i ~ i ~ a : ~ o l ~ s  of tPhd 
Act. General public;: communicatiorts that rcfsmce ,!Fedad ~ ~ , ~ ~ r ~  
ORB of the delineated exceptions to {,his geawad mfe. In fact. &a? ~ F M  

drives -- that might arguably cover such activily ~~~~~~~~ ~~~~~ 

that mentions a fedrrral candidate. 

By taking the simple 5 t q  of supareding Adviisory Cl@inim !Wp45-2!1 
reading of our regulations, the Commission would b: taking! a majar 

adopting Advisory Dpinisn 1995-25, individual Con,missiur 
given a nmow reading. klnfortunareiy, the tcKt d t k  dairiogs 
narrow interpretation. Committees of both mjnr pa titied p& 
fer the proposition ilhat a party corniniftee may p3y fix ~~~~~~~1~~ s 
Federal candidate from funds not suibjcct to thie lirnilsions ;d 1 
not a strained reading of the opinion. To the contrary, it is prrriisdy &e 
appears to stand foe. Until the Commission acts to COR~CI that 
continue to presumm that they are aperaring in accorchnce with &e law in ~~~~~ sry~h 

disbursements. 

There is no doubt filial our regutations take prtcedm 
our ability to enforce the law will be seriously impaired 3 ~ s  lung as 
opinion is IeA as our lass statement of the applicable iaw. The 
Commission to publicly announce its position1 rn t h t  repdl 
that have been at the heart oftkis investigation. 



.Appendix 

Wl6/95 - 8/31/95 
1 or3195 - I or1 7/95 
10119/95 - 11/1/95 

11/2/95 - 11/10/95 
11/10/95 - l1/30/95 
12/5/95 - 1214195 
1 2  17/95 - 1 U2295 

1/10/96 - 1/24/96 

1/26/96 - 2/1/96 
2/13/96 - 2/19/96 
320196 - 3/5/96 
3/7/96 - 3/27/96 

3/29/96 - 4/3/96 

4/5/96 - 4/26/96 

5/5/96 - 513 1/96 

6/1/96 - 611 1196 

6/12/96 - 6/25/96 
6/26/96 - 71 1 9/96 
7/24/96 - 8/6/96 

See Audit Refmil  99-15. Atrachmenrs 10 3nd 1 I 


